IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WESTCCDE, | NC. : CIVIL ACTI ON
V. :

RBE ELECTRONI CS, | NC. NO. 99- 3004

MEMORANDUM AND ORDER

HUTTON, J. February 1, 2000

Presently before the Court is Defendant’s Mdtion to Dism ss,
or, Alternatively, Transfer Venue to the District of Mnnesota
(Docket No. 4), and Plaintiff’s Qpposition thereto (Docket No. 8).

For the follow ng reasons, Defendant’s Motion is DEN ED.

| . BACKGROUND

Plaintiff Westcode, I nc., a Pennsylvania Corporation,
manuf act ures and supplies air conditioning units (“HVAC’) for train
and subway cars. Def endant RBE El ectronics, Inc., a Mnnesota
Corporation, contracted with Plaintiff to supply current sensor
nmoni tors which were to be i ncorporated into Plaintiff’s HV/AC units.
This action arises out of a breach of contract claim caused by
Def endant’ s al | eged supply of defective units.

Foll owi ng considerable conmmunications and negotiations
between the parties, Plaintiff submtted a purchase order for
prototype current sensor nonitors on or about January 31, 1994.

Def endant responded to this request by letter, dated February 7,



1994, advising Plaintiff that Defendant could not supply said
prototypes wunless certain ordering mninmuns were satisfied.
Several nonths later Plaintiff submtted anot her purchase order for

1,937 current sensor nonitors, which were to conformto Plaintiff’s

speci fi cations. Delivery of said units commenced on or about
Decenber 14, 1994, with continued deliveries scheduled well into
1998. In addition, Plaintiff also purchased approximtely six

hundred vol tage nonitors from Defendant.

Unit shipnents were subject to inspection at Plaintiff’s
Mal vern, Pennsylvania facility. Any non-conformng units would
then be shipped back to Defendant. In or about Septenber, 1998,
Pl aintiff concluded that Defendant’s conponents coul d not wthstand
t he harsh environnental conditions of the subway cars i n which they
were used. Plaintiff clainms that Defendant failed to replace
cure, or repair said defects. As a result, Plaintiff filed a
conplaint in the United States District Court for the Eastern
District of Pennsylvania. Defendant now objects on the basis of

jurisdiction and venue.

1. DI SCUSSI ON

A. Mdtions to Disniss

Wen a defendant raises a defense of lack of personal
jurisdiction, the plaintiff then bears the burden to cone forward
with sufficient facts to establish that jurisdiction is in fact

proper. Mellon Bank (East) PSFS, Nat'l Ass'n v. Farino, 960 F.2d
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1217, 1223 (3d Cr. 1992). The plaintiff nust produce "sworn
affidavits or other conpetent evidence," since a Rule 12(b)(2)
nmotion "requires resol ution of factual issues outside the pl eadi ngs

Time Share Vacation Qub v. Atlantic Resorts, Ltd., 735

F.2d 61, 67 n.9 (3d Gr. 1984). For the purposes of the notion,
the court nust accept as true the plaintiff's version of the facts,

and draw all inferences from the pleadings, affidavits, and

exhibitsinthe plaintiff's favor. D Mark Mktg., Inc. v. Louisiana

Health Serv. & Indem Co., 913 F. Supp. 402, 405 (E.D. Pa. 1996);

In Re Arthur Treacher's Franchisee Litigation, 92 F.R D. 398,

409-10 (E.D. Pa. 1981).

Under Federal Rule of G vil Procedure 4(e), this Court may
exerci se personal jurisdiction over non-resident defendants to the
extent permtted by Pennsylvania's | ong-armstatute. Pennsylvania
exercises jurisdiction over non-residents to the fullest extent
al | oned under the Due Process C ause of the Fourteenth Anmendnent of
the Constitution. See 42 Pa. Cons. Stat. Ann. § 5322(b). The
constitutional limtations onthe exercise of personal jurisdiction
di ffer dependi ng upon whet her a court seeks to exercise general or

specific jurisdiction over a non-resident defendant. See Ml on,

960 F.2d at 1221. General jurisdiction permts a court to exercise
personal jurisdiction over a non-resident for non-forum rel ated
activities when the defendant has engaged in "systematic and

conti nuous" activities in the forum state. See Helicopteros




Naci onal es de Colonbhia, S.A v. Hall, 466 U S. 408, 414-16, 104 S.

Ct. 1868, 80 L. Ed.2d 404 (1984). In the absence of genera
jurisdiction, specific jurisdiction permts a court to exercise
per sonal jurisdiction over a non-resident def endant for
forumrelated activities where the "relationship between the
defendant and the forum falls within the 'mninmm contacts'

framewor k" of |International Shoe Co. v. Washington, 326 U S. 310,

66 S. . 154, 90 L. Ed. 95 (1945), and its progeny. Mellon, 960

F.2d at 1221.

1. Specific Jurisdiction

The Plaintiff in this case first asserts a claimof specific
jurisdiction over the Defendant. A court’s inquiry as to whether
it has specific jurisdiction over a defendant starts with the
Pennsyl vania | ong-arm statute, which provides in pertinent part

that "[a] tribunal of this Comonweal th may exercise [specific]

personal jurisdiction over a person . . . who acts directly or by
an agent . . . (1) Transacting any business in this Commonweal th."?*
42 Pa. Cons. Stat. Ann. 8§ 5322(a). The statute permts the

! “Transacting business” is the doing of a single act or series of acts

within the Cormonweal th “for the purpose of thereby realizing pecuniary
benefits or otherw se acconplishing an object.” See 42 Pa. Cons. Stat. Ann. 8§
5322(a)(1)(i)-(ii). *“Transacting business” is further defined as “[t] he

shi ppi ng of merchandise directly or indirectly into or through this
Commonweal th.” See § 5322(a)(1)(iii). As Plaintiff’s cause of action arises
out of goods sold to a Pennsylvania Corporation that were at |east

“indirectly” shipped into the Cormonweal th by Defendant, this matter falls
within the scope of Pennsylvania’s long-armstatute. Further, Plaintiff’s
clainms of misrepresentation and breach of warranty arguably fall within the
scope of actions “[c]ausing harmor tortious injury in this Cormmonwealth by an

act or omnmission outside this Commonwealth.” See § 5322(a)(4).
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exercise of jurisdiction "based on the nost mninmum contact wth
this Commonwealth allowed under the Constitution of the United
States." 8§ 5322(b). Under the Due Process C ause, a court can
exercise specific jurisdiction over a defendant who has
pur poseful |l y established "m ni numcontacts" in the forumstate such
that it "should reasonably anticipate being haled into court

there." Burger King Corp. v. Rudzewi cz, 471 U S. 462, 474, 105 S.

. 2174, 85 L. Ed.2d 528 (1985) (quoting Int'l Shoe Co. .

Washi ngton, 326 U. S. 310, 316, 66 S. C. 154, 90 L. Ed. 95 (1945)

and World-Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297

(1980)) .

"Specific jurisdiction is invoked when the cause of action
arises fromthe defendant's forumrelated activities . . . 'such
that the defendant should reasonably anticipate being haled into

court there. Verotex Certainteed Corp. v. Consolidated Fiber

dass Prods. Co., 75 F.3d 147, 151 (3d Cr. 1996) (citations

omtted). To establish specific jurisdiction, "the plaintiff nust
show that the defendant has constitutionally sufficient 'mninmm

contacts' with the forum" |IMOIndustries, Inc. v. Kiekert AG 155

F.3d 254, 259 (3d Gr. 1998). In applying the mninmm contacts
standard, it is clear that a "defendant will not be haled into a
jurisdiction solely as a result of 'random' fortuitous,' or

"attenuated' contacts." Burger King Corp. v. Rudzewi cz, 471 U. S.

462, 475, 105 S. C. 2174, 85 L. Ed.2d 528 (1985). Rather, the



plaintiff nmust establish that the defendant "purposefully availed
itself" of the privilege of conducting activities within the forum

Hanson v. Denckla, 357 U. S. 235, 253, 78 S. . 1228, 2 L. Ed.2d

1283 (1958).
Nevert hel ess, even if “purposeful availnent” is established,
the Court nust consider whether the exercise of personal

jurisdiction would conport with the notion of “fair play and

substantial justice.” See Burger King, 471 U S. at 476, 105 S. C.
at 2184. In making this determ nation, the Court considers (1) the
burden on the defendant; (2) the plaintiff’s interests i n obtaining
conveni ent and effective relief; (3) the forumstate’ s interest in
adjudicating the dispute; (4) the interstate judicial systems
interest in obtaining the nost efficient resolution of the
controversies; and (5) the shared interests of the states in

furthering fundanental substantive social policies. See Wrld-Wde

Vol kswagen Corp. v. Wodson, 444 U.S. 286, 292, 100 S. C. 559,

564, 62 L. Ed.2d 490 (1980). It is the defendant’s burden to
present a conpelling set of circunstances which would render

jurisdiction unreasonable. See Burger King, 471 U S. at 477, 105

S. CG. at 2184.

2. Specific Jurisdiction Analysis

“The nere existence of a contract between the non-resident
def endant and the resident plaintiff does not, by itself, establish

personal jurisdiction . . . .” Superior Precast v. Proto Constr.
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and Dev. Corp., No. CV.A 99-1893, 1999 W 455594, at *3 (E. D. Pa.

July 6, 1999) (quoting AMP Inc. v. Methode Electronics Inc., 823 F.

Supp. 259, 264 (M D. Pa. 1993)). Rather, “[p]ersonal jurisdiction
is afact-specific inquiry. The focus is on the rel ationship anong
the defendant, the forumstate and the litigation.” AMP, 823 F.
Supp. at 262.

In considering the facts surrounding this case, the Court
finds that Defendant has engaged in sufficient contacts with the
forum state of Pennsylvania to justify a finding of specific
jurisdiction. Plaintiff has submtted an affidavit which states
that Defendant facilitated the shipnment of alnbst two thousand
(2,000) sensor nonitors to Plaintiff’s Ml vern, Pennsylvania
facility. These shipnments ranged fromone to six pieces and were
the result of over 30 to 40 comunications wth Defendant,
consisting of telephonic, telefax, and mail communications. (See
Pl.’s Aff. of Gallagher 9 15-16). Sai d business relationship
began in February, 1993, and continued until June 1998. (See
Def.’ s Aff. of Ernst 9T 13, 18).

G ven these facts, Defendant’s contact with the forumwere far
fromisolated or attenuated. Rather, Plaintiff and Def endant were
engaged in a substantive business relationship spanning severa
years. In this context, Defendant admits to visiting Plaintiff’s
pl ace of business on at | east one occasion for a “courtesy call,”

al t hough t he exact date of this visit is unknowmn. (See Def.’s Aff.



of Flesher § 3). Drawing all inferences in Plaintiff’s favor
such a visit was presumably for the purpose of solidifying or
enhanci ng the Parties’ existing business relationship. Further, a
review of the docunents submtted by Defendant surrounding its
busi ness relationship with Plaintiff clearly evidence a deliberate
and ongoing contractual relationship wth a Pennsylvania
Cor por at i on.

Plaintiff’s January 28, 1994, purchase order clearly states
that shipnents are to be received for “inspection” in Mlvern
Pennsyl vani a, pursuant to a delivery schedul e spanning into 1998.
(See Purchase Order, dated Jan. 28, 1994). Plaintiff also states
that an additional purchase order was submtted several nonths
| ater which required shipnment of 1,937 sensors between Decenber 14,
1994 and January 1, 1998; although a copy of this purchase order is
not included in Plaintiff’s papers. (See Pl.’s Aff. of Gallagher
9 13). Nevertheless, it is undisputed that substantial shipnents
of sensors were nmade.

In addition, a February 7, 1994, |letter fromDefendant clearly
evidences that the Parties’ relations went beyond sinply ordering
a generic product from a non-resident seller. To the contrary,
Defendant’s letter requests Plaintiff to furnish draw ngs and
speci fications so that engi neering could be conpleted. (See Letter
of Flesher, dated Feb. 7, 1994).

Clearly, the parties were engaged in a substantial business



rel ati onshi p goi ng beyond an isol ated order of a generic product.
In considering a notion to dismss for lack of jurisdiction, the
Court is required to accept Plaintiff’s version of the events as

true and draw all reasonabl e i nferences. See D Mark Mtg., Inc.,

913 F. Supp. at 405. In this context, the Court finds that
Plaintiff’s purchase from Def endant was the result of consi derable
communi cati on between the parties, both before and after January
28, 1994, and any subsequent purchase order. (See Pl.’s Aff. of
Gal | agher 97 15; see also Def.’s Aff. of Flesher § 3).

Further, Defendant purposefully availed itself of the
privilege of doing business in Pennsylvania when it entered a | ong-
term contractual relationship to provide Plaintiff wth the
requi red sensors. The resulting agreenent was certainly the result
of negotiations, and not that of a passive seller as Defendant
mai nt ai ns. In support of this conclusion the Court |ooks to a
Decenber 30, 1993, communication where Defendant submtted for
Plaintiff’s consideration, an informal quote which offered two
options; either a one-year contract, or a nmulti-year requirenents
contract. (See RBE Quote, dated Dec. 30, 1993). Sai d quot e,
sufficiently evidences that the resulting agreenent was not of such
a one sided nature as Defendant would not have “reasonably
anticipate being haled into court” in Pennsylvani a.

As aresult of the foregoing, it is evident that Defendant has

established sufficient “mnimumcontacts” with Pennsylvania as to



be subject to specific jurisdiction surround the all eged breach of
the parties’ agreenent. Nevertheless, Defendant argues that such
exercise of jurisdiction does not conport with the notion of “fair
pl ay and substantial justice” because it will inpose a substanti al
financi al burden.

Enpl oyi ng the standard set out in Burger King, the “burden on

the defendant” is only one of several factor’s to be considered.
See 471 U. S. at 477. Even accepting as true that litigation in
Pennsyl vania woul d present a financial hardship upon Defendant,
this alone is not sufficient to decline the exercise of

constitutionally permssible jurisdiction. See Mesalic .

Fi berfloat Corp., 897 F.2d 696, 701 (3d Cr. 1990) (finding that

the transporting of w tnesses and docunents from Florida to New
Jersey did not inpose an unfair financial burden; rather such
consideration may be better suited for a notion to change venue).
First, Plaintiff has a clear interest in obtaining relief from
Defendant’ s al | eged breach of contract. There is no evidence that
Defendant’s interest outweighs that of the Plaintiff. Second
Plaintiff is a Pennsyl vania Corporation, thus it cannot be di sputed
that Pennsylvania has a substantial interest in protecting its
citizens. Third, there is no evidence that the resolution of this
matter would be nore efficient in another forum Rather, this is
a sinple breach of contract and warranty case, whereby Plaintiff

claims injury resulting for an alleged breach that has caused
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injury to a Pennsyl vania Corporation. Fourth, Defendant presents
no argunent that the exercise of jurisdictionwuld fail to further

any shared substantive social policies.



Consequent |y, Defendant has failed to present the Court with
conpel l'ing circunstances that would support a decision to decline
personal jurisdiction despite the existence of “m ni numcontacts.”
As such, the exercise of “specific jurisdiction” does not offend

the notion of “fair play and substantial justice.”

3. Ceneral Jurisdiction Based Upon an I nternet Presence

A corporation or individual is not subject to general
jurisdiction in a foreign forumsinply by virtue of an Internet
presence. The leading District Court case wthin the Third Crcuit
di scussing the nature of jurisdiction predicated upon the presence

of an Internet Wb site is Zippo Mg. Co. v. Zippo Dot Com |Inc.,

952 F. Supp. 1119 (WD. Pa. 1997).

In Zippo the court concluded that the propriety of
jurisdiction is based upon a sliding scale whereas “the |ikelihood
that personal jurisdiction can be constitutionally exercised is
directly proportionate to the nature and quality of comercial
activity that an entity conducts over the Internet.” 1d. at 1124.
In so concluding the court ascertained three distinct types of
I nternet scenarios; (1) where the defendant clearly does business
over the Internet; (2) mddle-ground situations where a user
interacts with a Wb site through an exchange of information,
requiring the determnation of jurisdiction to be predicated upon
the level of interactivity and the commercial nature of the

exchange of information; and (3) where the defendant nerely posts
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information on a Wb site that is little nore than a passive
di splay of information. 1d. This sliding scale approach has al so

been adopted by several courts in this District. See Mrantz v.

Hang & Shine U trasonics, Inc., No. ClV. A 99-2640, 1999 W. 1240949,

at *1 (E.D. Pa. Dec. 20, 1999) (discussing in great detail Internet

based jurisdictional issues). See also Resnick v. Manfredy, 52 F.

Supp. 2d 462, 466-67 (E.D. Pa. 1999); Barrett v. Cataconbs Press, 44

F. Supp.2d 717, 724-25 (E.D. Pa. 1999).

4. General Jurisdiction Analysis

As the Court has concl uded that “specific jurisdiction” exists
over Defendant, the consideration of “general jurisdiction” is
somewhat unnecessary. Nevert hel ess, upon review of Plaintiff’s
general jurisdiction argunent it is quite clear that a show ng of
“systematic and continuous” contacts with Pennsylvania is |acking
when prem sed only upon Defendant’s relatively passive internet
pr esence.

Upon review of Plaintiff's materials exhibiting Defendant’s

Wb site, it appears that such site is little nore than a
pronotional or informational resource. Enmpl oying the Zippo

standard, Defendant’s site appears to be a “Type 3” entity, whereby
information is passively displayed. This is especially true given
that no purchases may be executed online; rather they nust be

acconpl i shed through traditional neans.



Despite the lack of “electronic comerce,” Plaintiff contends
that Defendant’s site is highly interactive because of the

exi stence of “hyperlinks,” “e-mail addresses,” and a “click-wap”?
agreenent. The Court finds that Plaintiff sinply m sunderstands
the nature of the Internet and the character of Defendant’s Wb
site. Defendant’s site is in reality no different than the
t housands of other corporate and personal Wb site which sinply
seek to provide information to interested parties. The site does
not seek to market specifically to Pennsylvania, nor has Plaintiff
showmn that a substantial nunber of Pennsylvania citizens have
accessed the site.

To prem se “general jurisdiction” on such mniml contacts
with a forum wthout engaging in “electronic comerce,” or a
show ng of intentional “systematic and conti nuous” contact with the
forum would place unrealistic, and in all l'i kel i hood,
unconstitutional, burdens upon Internet entities.

Furthernore, even accepting that Defendant’s Wb site is
sufficiently interactive to becone a “Type 2" situation, such
interactivity would not rise to the level of commercial activity

justifying “general jurisdiction.” As discussed, no purchase may

be transacted through the Wb site, and the only apparent

2 What Plaintiff terns a “click-wap” agreement is nothing nore than

an acknow edgnent of the acceptance of the terns and conditions for use of
Def endant’s Wb site. Said agreenent bears no relationship to the sale of
goods. Accepting that such an agreenent is enforceable, to hold Defendant
subject to “general jurisdiction” in essentially every State based upon such
an attenuated contact would clearly violate all notions of “fair play and
substantial justice.”
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contractual relationship which could arise during the use of the
siteis through the “ternms of use” provision; which governs the use
of information contained on the site, in addition to various
di scl ai ners. Thus, although Defendant’s Wb site may contain
interactive aspects, such innocuous interactivity has not been
showmn by Plaintiff to constitute “systematic and continuous”

activity within Pennsylvania. See, e.q., Barrett, 44 F. Supp.2d at

729 (finding that in an Internet case, plaintiff nust show

def endant purposely availed itself of activity inthe forumstate).

B. Venue

In addition to personal jurisdiction objections, Defendant
al so asserts that venue is not proper in the Eastern District of
Pennsyl vania, and that the case should be dismssed, or in the
alternative, transferred to the District of M nnesota. See 28
US. C § 1406(a). Plaintiff contends, however, that venue is
proper under 28 U.S.C. 8 1391(a)(2), asserting that the Eastern
District of Pennsylvania is "a judicial district in which a
substantial part of the events or omissions giving rise to the
claim occurred.” As the Third Crcuit has discussed, events or
om ssions nmust be nore than tangentially connected to qualify as

substantial under 8§ 1391(a)(2). See Cottman Transm ssion Sys.

Inc., v. Martino, 36 F.3d 291 (3d Cir. 1994). "Substantiality is

i ntended to preserve the el enent of fairness so that a defendant is

not haled into a renote district having no real relationship to the
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di spute.” Id. at 294. Rat her than |ooking at a defendant's
"contacts" with a particular district, the test for determning
venue is the | ocation of those "events or om ssions giving rise to
the claim" |1d. The determ nation of whether an act or om SSion
is substantial turns on the nature of the dispute. [d. at 295.
In this context, many of the factors that the Court analyze in
determ ning Defendant’s “m ni num contacts” with Pennsylvania are
also relevant to the determnation that venue is proper in this

District. See BABN Technol ogies Corp. v. Bruno, 25 F. Supp. 2d 593,

598-99 (E.D. Pa. 1998). As previously addressed in the discussion
of “specific jurisdiction,” the Court has already determ ned that
Def endant had significant contacts with Pennsylvania surroundi ng
the subject matter of this litigation. Further, Plaintiff’s clains
are such that they allege injury to a Pennsyl vania Corporation as
a result of a breach of contract and warranty. Accordi ngly, the
Court finds that Plaintiff has sufficiently alleged that a
substantial part of the events giving rise to its clains occurred

wi thin Pennsyl vania. See BABN Technol ogies, 25 F. Supp.2d at 596

(holding venue requirenents satisfied by facts establishing

personal jurisdiction).

C. Transfer of Venue

Def endant argues in the alternative that this action shoul d be
transferred to the District of Mnnesota. See 28 U.S.C. § 1404(a).

Section 1404(a) provides: "[f]or the convenience of parties and
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W tnesses, in the interest of justice, a district court my
transfer any civil action to any other district or division where
it mght have been brought.” 28 U S.C. 8§ 1404(a). The deci sion
whet her to transfer an action pursuant to 8 1404(a) rests in the
Court's discretion and is reviewed for abuse of discretion. See

Lony v. E. 1. DuPont de Nenmpurs & Co., 886 F.2d 628, 631-32 (3d Cir.

1989) (decision to grant or deny forum non convenience notion is
wthin sound discretion of trial court). The party seeking
transfer of venue bears the burden of establishing that transfer is
warranted and nmust submt "adequate data of record" to facilitate

the court's analysis. Ricoh Co. v. Honeywell, Inc., 817 F. Supp.

473, 480 (D.N. J. 1993). Before transferring venue, the district
court nust articul ate specific reasons for its decision. Lacey v.

Cessna Aircraft Co., 862 F.2d 38 (3d Cr. 1988); Ricoh, 817 F.

Supp. at 480.
The Court's analysis under Section 1404(a) is flexible and

turns on the particular facts of the case. Stewart Org., Inc. v.

Ricoh Corp., 487 U S. 22, 29-30, 108 S. C. 2239, 2243-44, 101 L

Ed.2d 22 (1988). In Gulf Gl Corp. v. Glbert, 330 U S. 501, 67 S.

. 839, 91 L. Ed. 1055 (1947), the Suprene Court |isted several
factors that guide the Court's decision-making in this area. These
factors fall into two categories: (1) the private interests of the

litigants; and (2) the public interest in the fair and efficient



adm ni stration of justice.® @ilf GOI, 330 U S. at 508-509, 67 S
Ct. at 843.

The Suprene Court articul ated these factors with respect to a
nmotion to dismss for forumnon conveni ence. Neverthel ess, courts
routinely look to the GQulf Q1 factors in deciding a notion to

transfer venue under 1404(a). See, e.q., R coh, 817 F. Supp. at

479-88. Because transfer of venue is less drastic than di sm ssal,
however, district courts have broader discretion to transfer venue

than to dismss on forum non conveni ence grounds. Nor wood v.

Kirkpatrick, 349 U S 29, 32, 75 S. C. 544, 546, 99 L. Ed. 789

(1955); Al States Freight, Inc. v. Mdarelli, 196 F.2d 1010, 1011

(3d Cr. 1952); R coh, 817 F. Supp. at 479.

1. Transfer of Venue Anal ysis

Applying these principles to the instant case, the Court
cannot find that the Defendant has nmet its burden of show ng that
the transfer of this case to the District of Mnnesota will best

serve the interests of convenience and justice. Al t hough

® The private interest factors are: (1) plaintiff's choice of forum

(2) the relative ease of access to sources of proof; (3) the availability and
cost of compul sory process for unwilling witnesses; (4) obstacles to a fair
trial; (5) the possibility of viewing the prem ses, if viewing the prem ses
woul d be appropriate to the action; and (6) all other factors relating to the
expeditious and efficient adjudication of the dispute. @lf GI, 330 U S at
508-09, 67 S. C. at 843. The public interest factors are: (1) the relative
backl og and ot her administrative difficulties in the two jurisdictions; (2)
the fairness of placing the burdens of jury duty on the citizens of the state
with the greater interest in the dispute; (3) the local interest in

adj udi cating |l ocalized disputes; and (4) the appropriateness of having the
jurisdiction whose law will govern adjudicate the dispute in order to avoid
difficult problens in conflicts of laws. Id.
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Def endant, without citing any authority, states that the parties’
agreenent is governed by Mnnesota law, such a conclusion is
brought into question by Plaintiff’'s affidavit. Said affidavit
states that Plaintiff’s purchase order contains a Pennsylvania
choice of |aw provision. (See PI.’s Aff. of Gllagher § 14)

Al t hough, the Court is not in possession of the physical docunent
evidencing such provision, at a mninmm Plaintiff’'s affidavit
provi des sufficient evidence to concluded that Defendant has not
clearly established that M nnesota has a substantial interest in
the resolution of this nmatter though the application of its |aws.
Mor eover, Pennsyl vania has an interest in providing a Pennsyl vani a
Corporation with a Pennsylvania forum for redressing injuries

inflicted by out-of-state actors. See Burger King, 471 U S at

473-74 (“where indi vidual s ‘ purposeful ly derive benefit’ fromtheir
interstate activities,(citations omtted), it may well be unfair to
allow them to escape having to account in other States for
consequences that arise proximately fromsuch activities”).

Def endant al so argues that this action should be transferred
because docunentary evidence is |ocated M nnesota. Keepi ng the
action in Pennsylvania, however, does not affect counsel's access
tothis evidence. Areviewof Plaintiff’'s conplaint clearly shows
that this is a claimfor breach of contract and warranty, not a
conplex matter which will likely require the Court to becone

intimately famliar with Defendant’s Mnnesota facilities or



manuf act uri ng processes.
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Aside from the above nentioned concerns, Defendant asserts
that this matter nust be transferred because litigation in
Pennsyl vania woul d i npose a financial hardship through increased
costs in obtaining wtnesses that are necessary to its defense.
Def endant, however, points to no authority which would support a
concl usion that such financial concerns alone justifies a transfer

of venue. See Aquatic Amusenent Associates v. Walt Disney Wrld,

734 F. Supp. 54, 57 (N.D.NY. 1990) (explaining that the
conveni ence of non-party witnesses is accorded greater weight in a
8§ 1404(a) analysis that party w tnesses).

While financial concerns are obviously relevant to a
consi deration of venue transfer, Defendant fails to recogni ze that
the financial argunents it puts forth equally apply to the
Plaintiff. Should the Court transfer venue, Plaintiff will incur
increased litigation costs through a resolution of this matter in
a M nnesota forum This actionis not one with attenuated contacts
to Pennsylvania, rather, Plaintiff’s conplaint alleges contractual
injury to a Pennsylvania Corporation. Cearly, such a substanti al
connection to Pennsyl vani a evi dences a strong | ocalized interest in
adj udi cating this dispute.

Consequent |y, Defendant has failed to persuade the Court that
litigation in Pennsylvania inposes a barrier to a fair and
equitable resolution, or that Mnnesota's interest in resolving

this dispute is greater than that of Plaintiff’s chosen forum As
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t he bal ance of conveni ence does not weight heavily in Defendant’s
favor, the Court declines to transfer this case to the District of
M nnesot a.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VESTCODE, | NC. : ClVIL ACTION
V. :
RBE ELECTRONI CS, | NC. NO. 99-3004
ORDER
AND NOW this 1st day of February, 2000, upon

consideration of the Defendant’s Mdtions to D smss, or,
Alternatively, Transfer to the District of Mnnesota (Docket Nos.
4), and Plaintiff’s Opposition thereto (Docket No. 8), IT IS HEREBY

ORDERED t hat the Defendant’s Mtion i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



